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JUDGMENT OF THE GENERAL COURT (Sixth Chamber)

29 September 201%)(
(Community trade mark — Opposition proceedings gliéation for a Community figurative mark repregegta shoe
with two stripes on the side — Earlier nationadéranark representing a shoe with three stripeseside — Relative
ground for refusal — Failure to substantiate tiieeaight — Failure to translate elements esaétdisubstantiating the
registration of the earlier trade mark — Rule 1aR)le 17(2) and Rule 20(2) of Regulation (EC) I86&95)
In Case T-479/08,
adidas AG, established in Herzogenaurach (Germany), repesbdayt V. von Bomhard, A. Renck, and I. Fowler,

lawyers,
applicant,

Office for Harmonisation in the Internal Market (Trade Marks and Designs) (OHIM), represented by D. Botis,
acting as Agent,

defendant,
the other party to the proceedings before the Bola#ghpeal of OHIM, intervener before the Generau, being
Patrick Holding ApS, established in Fredensborg (Denmark), represégtddLgje and T. Meedom, lawyers,

ACTION brought against the decision of the SecondrB of Appeal of OHIM of 27 August 2008 (Case R/2807-
2) relating to opposition proceedings between adida and Patrick Holding ApS,

THE GENERAL COURT (Sixth Chamber),
composed of E. Moavero Milanesi (Rapporteur), Bezgj N. Wahl and S. Soldevila Fragoso, Judges,
Registrar: E. Coulon,
having regard to the application lodged at the TRagistry on 10 November 2008,
having regard to the response of OHIM lodged aCitnart Registry on 23 June 2009,
having regard to the response of the intervengeldat the Court Registry on 9 February 2009,
having regard to the fact that no application ftwearing was submitted by the parties within thi#odeof one month
from notification of closure of the written procedpand having therefore decided, acting upon errep the Judge-
Rapporteur, to give a ruling without an oral pragedoursuant to Article 135a of the Rules of Pracedf the Court,

gives the following

Judgment

Background to the dispute

1 On 12 August 2002, the intervener, Patrciding ApS, filed an application for registratiofla Community
trade mark at the Office for Harmonisation in théetnal Market (Trade Marks and Designs) (OHIM)spant to
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Council Regulation (EC) No 40/94 of 20 December3L98 the Community trade mark (OJ 1994 L 11, pa%),
amended (replaced by Council Regulation (EC) NdZIWB of 26 February 2009 on the Community trade&k f@J
2009 L 78, p.1)).

2 The mark for which registration was sougltte following figurative sign:

3 The goods for which registration was soagé in Classes 18, 25 and 28 of the Nice Agreeomrterning the

International Classification of Goods and Serviteshe purposes of the Registration of Marks ofldse 1957, as
revised and amended, and correspond, in respeatbfof those classes, to the following description

- Class 18: ‘Leather and imitations of leatland goods made of these materials and notagtlin other classes;
animal skins, hides; trunks and travelling bagsnattas, parasols and walking sticks; whips, haraesl saddlery’;

- Class 25: ‘Clothing, footwear, headgear’;

- Class 28: ‘Games and playthings; gymnastat sporting articles not included in other clsssgecorations for

Christmas trees’.

4 The Community trade mark application waisliphed inCommunity Trade Marks Bulletio 18/2004 of 3 May
2004.

5 On 30 July 2004, the applicant, adidas &, pursuant to Article 42 of Regulation No 9@/(now Article 41

of Regulation No 207/2009), a notice of oppositiomegistration of the trade mark applied for ispect of the goods
referred to in paragraph 3 above, based on a nushlearlier German and international rights. Ineqio its notice of
opposition, the applicant submitted extracts framdnline register of the Deutsches Patent- undkéiamt (German
Patent and Trade Mark Office) and from the onleggster of the World Intellectual Property Orgatiisa

6 The opposition was based, inter alia,henfollowing earlier right, for which the applicasubmitted an extract
from the online register of the Deutsches Paternt-Markenamt:

- German trade mark registration No 39 &0 &f 14 December 1999, for goods in Class 25heffollowing
mark:

e

7 The grounds relied on in support of thpagjtion were those referred to in Article 8(1)dod (5) of Regulation
No 40/94 (now Article 8(1)(b) and (5) of Regulatidn 207/2009).

8 On 28 September 2004, OHIM sent the ammli@ deficiency notice, pursuant to Rules 15 aB{®)lof
Commission Regulation (EC) No 2868/95 of 13 Decemi®85 implementing Council Regulation (EC) No 40¢h
the Community trade mark (OJ 1995 L 303, p. l)timy it to provide a graphic representation of daglier German
trade marks and translations into the languageeoptoceedings — English — of the list of goodsHerearlier German
trade marks and for one of the earlier internaticegistrations.

9 On 29 November 2004, the applicant filegraphic representation of the earlier German tradeks and a
translation into the language of the proceedingbeofists of goods of all the earlier marks onchitthe opposition was

based.

10 By letter dated 5 January 2005, OHIM sé¢itree-limit of 6 May 2005 for the applicant to sulogiate the
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opposition, pursuant to Rules 16(3), 17(2), 19(t) 20(2) of Regulation No 2868/95, drawing the igppl’s attention
to the requirements for substantiating an oppositicluding the translation requirements.

11 On 6 May 2005, the applicant submittedh&rtfacts, arguments and evidence in support obgimsition.
Further translations of the documents previoushnstied as evidence of registration of the earignts were not
provided.

12 On5 September 2005, the intervener sudmhitt observations in reply to the opposition.

13 By fax of 27 February 2006, OHIM requestelapplicant to submit proof of use for all theieatrade marks
on which the opposition was based, except for #dnkee German mark No 39 950 559, which was nojestitto the
proof of use requirement.

14 By letter of 10 May 2006, the applicanbimfied OHIM that the evidence submitted on 6 May520@ved the
reputation of its earlier marks and also servegrasf of their use in Germany. In that letter, #mplicant enclosed
further proof of use.

15 On 30 March 2007, the Opposition Divisigumeid the opposition and refused the trade marlcagipn, on the
basis of the earlier German trade mark No 39 980Wwhich was not subject to the proof of use regoamt.

16 On 30 May 2007, the intervener filed aaetf appeal at OHIM against the Opposition Divisadecision,
pursuant to Articles 57 to 62 of Regulation No 40(8ow Articles 58 to 64 of Regulation No 207/2009n 30 July
2007, the intervener filed a written pleading sgtthut the grounds of its appeal before the Bob#ppeal, to which it
annexed an extract of the international regismatiche earlier German mark No 39 950 559.

17 By decision of 27 August 2008 (‘the corgdstlecision’), the Second Board of Appeal of OHllldveed the
appeal, annulled the decision of the Oppositionsitim and remitted the case to it for further pcogien.

18  First, the Board of Appeal found that thgp@sition Division had failed to examine whether darlier rights on
which the opposition was based had been propebgtantiated, in breach of Rules 16(3), 17(2) an(R)26f
Regulation No 2868/95. In addition, the Board opAal found that the Opposition Division had beadhedbligation
to state reasons and the obligation to safeguardght to a fair procedure, laid down in Articl@ @f Regulation No
40/94 (now Article 75 of Regulation No 207/2009) failing to rule on the intervener’s objectiongaeding the lack of
translations into the language of the proceedihgiseoevidence submitted by the applicant in otdeubstantiate the
earlier rights relied on in support of the oppositiThe Board of Appeal concluded that those ifeeijies amounted to
substantial procedural defects which justifiedaheulment of the Opposition Division’s decision.

19 Second, the Board of Appeal examined whéttmmuld, on the basis of the evidence in the rfdgarding the
substantiation of the earlier German mark No 39 858, adopt a new decision with the same operptiveas the
Opposition Division’s decision. In that connectitime Board of Appeal found that, since certain elatsiin the extract
from the online register of the Deutsches Patenti Markenamt, relied on in support of the earliearkn
No 39 950 559, had not been translated into ttgukage of the proceedings — English — that extidabat enable the
existence, validity and scope of the earlier maiksaie to be ascertained. Consequently, in ral&tithat earlier right —
and contrary to what the Opposition Division hadidied — the Board of Appeal rejected the opposi®uanfounded.

20  Third, the Board of Appeal remitted theects the Opposition Division for it to determine etfier the other
earlier rights on which the opposition was basettl lieen legally substantiated, and for a decisidrettaken on the
basis of those earlier rights.

21  Fourth, the Board of Appeal found that @pposition Division had unduly discarded a numbdedazuments
validly filed by the intervener in the oppositioropeedings.
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Forms of order sought

22  The applicant claims that the Court should:
- annul the contested decision;
- order OHIM and the intervener to pay theis

23  OHIM contends that the Court should:
- dismiss the action;
- order the applicant to pay the costs.

24 The intervener contends that the Courtldhou
- dismiss the action and uphold the cordegdgeision;
- order the applicant to pay the costsxahé alternative, order OHIM to pay the costsrothe further alternative,
order the applicant and OHIM to pay the costs.
Law

25  The applicant relies essentially on a sipga in law in support of its action, alleginflilgement of Rule 16(3),
Rule 17(2) and Rule 20(2) of Regulation No 2868/95ubmits that the Board of Appeal infringed thasles in
concluding that the evidence submitted in suppbG&rman registration No 39 950 559 of its eantierk did not
substantiate properly the existence, validity ammbs of that mark. In particular, the applicantrsitto that the evidence,
included in the extract from the online registettted Deutsches Patent- und Markenamt submittedgpast of the
earlier mark No 39 950 559, and for which no tratiwh into the language of the proceedings — Bmglidiad been
provided, is not relevant to the opposition. Thanefthe lack of translation has no bearing ortlieome of the case.

26 OHIM and the intervener dispute the apptisarguments.

27  First of all, since the Opposition Divisiand then the Board of Appeal exercised their éiiggr regarding the
substantiation of the earlier rights only in relatto the earlier mark No 39 950 559 — the markherbasis of which,
moreover, the applicant has primarily developedriggeiments — it must be held that it is only imtieh to that mark
that the Court is to examine the substantiaticeadfer rights.

28 Under Rule 16(3) of Regulation No 2868/t particulars of the facts, evidence and argwsnantl other
supporting documents as referred to in Rule 1&g, the evidence referred to in Rule 16(2) mayhef/ are not
submitted together with the notice of opposition soibsequent thereto, be submitted within such gbesiter
commencement of the opposition proceedings as Qhiilylspecify pursuant to Rule 20(2).

29 Under Rule 17(2) of Regulation No 2868i8Bere the evidence in support of the oppositiopragided for in
Rule 16(1) and (2) is not filed in the languagéhefopposition proceedings, the opposing party fiseta translation of
that evidence into that language within a periocbrm# month from the expiry of the opposition perayd where
applicable, within the period specified by OHIM guant to Rule 16(3).

30 Under Rule 20(2) of Regulation No 2868®bere the notice of opposition does not contaitiqudars of the
facts, evidence and arguments as referred to i F&(ll) and (2), OHIM is to call upon the oppogiagty to submit
such particulars within a period specified by OHWyY submission by the opposing party is to be camioated to
the applicant who is to be given an opportunitsefay within a period specified by OHIM.

31 In accordance with settled case-law, ib¥ed, in particular, from Article 74(1) of Regulati No 40/94 in fine
(now Article 76(1) of Regulation No 207/2009) that proceedings relating to relative grounds fousef of

registration, the onus is upon the party opposiegrégistration of a Community trade mark in rel@on an earlier
national trade mark to prove its existence andhascase may be, the extent of protection (Cas&8I03 Atomic

Austriav OHIM — Fabricas Agrupadas de Mufiecas de Onil (ATOMLITZ)[2005] ECR 11-1319, paragraph 33).

32  As regards the need, pursuant to Rule Iof(Begulation No 2868/95, to translate in full ttertificates of
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registration of the earlier marks relied on in ogfion, the question whether certain parts of theuchents concerned
may be considered irrelevant for the oppositicissaate and therefore not be translated is a maitéhé discretion of
the opposing party. However, only the parts agtiedhslated into the language of the proceedirgtosbe taken into
consideration by the Opposition Division (Case 7/0Q GE Betzv OHIM — Atofina Chemicals (BIOMATH2004]
ECR 11-1845, paragraph 74).

33 It follows that it is not the failure aschuo translate certain information from a natiomgjistration certificate
which might, ultimately, be a basis for rejectimgapposition on the ground that the registratioaro€arlier mark has
not been properly substantiated, but rather thetiat it is impossible for OHIM to take accounttiét untranslated
information. Such a conclusion applies where ibbaes apparent that the untranslated informatieesential in order
to prove the existence, validity and scope of jptie of the earlier mark.

34 ltis therefore for the General Court tareine the information submitted to OHIM and to degin the light of
that information, whether the Board of Appeal watitled to conclude that the registration of thdieamark was not
properly substantiated.

35 Inthe present case, to substantiate thaaeregistration No 39 950 559 of its earlier m#rk applicant first of
all submitted an extract from the online registethe Deutsches Patent- und Markenamt, in annats teotice of

opposition. Subsequently, on 29 November 2004 afiicant submitted to OHIM a graphic representatb the

earlier mark and a translation into the languagbeproceedings of the list of goods designatetthdtymark.

36  The extract from the online register of flmitsches Patent- und Markenamt included a s#rtesms translated
into the language of the proceedings, English. &hetfate to the registration number (‘Registratimmber/File

number: 39950559.8"), the name of the proprietothef mark (‘Owner: adidas-Salomon AG’), the clabgaods

designated by the mark (‘Classes: 25’), the daféiraf (‘Filing date: 20.08.1999), the date of istcation of the mark
(‘Date of registration: 14.12.1999") and the dafepablication of the registration (‘Date of publicen of the

registration: 13.01.2000").

37  Some of the information included in theaottin the form of headings was also translatewltime language of
the proceedings. That information relates to tipe f mark (‘Type of mark’), the legal and procedstatus of the
mark (‘Legal/procedural status’) and any oppositimoceedings against the registration of that nf@pposition
procedure’).

38 However, the entries relating to each ditlease headings were not themselves translatedhatianguage of the
proceedings. Those entries correspond, specifidallfhe terms ‘sonstige Markenform’, ‘Wid.frist redh Widersp.
abgel. (verdffentl.)’ and ‘Es wurde kein Widersgrwrhoben'. In accordance with the case-law reddnén paragraph
32 above, OHIM was not to take such untranslatiedrivation into account.

39 As regards the graphic representationeoétlier mark and the translation into the languzighe proceedings
of the list of goods designated by that mark, tiharB of Appeal was, however, properly entitledaketthese into
consideration, although they were not includedhim éxtract from the online register of the DeutsdRatent- und
Markenamt. Indeed, in the absence of a full tréioslaf the registration certificate for the earleark, the Board of
Appeal may, nevertheless, give a ruling on the siipa on the basis of other evidence which it thaye before it, in
accordance with Rule 20(3) of Regulation No 2868, to that effecBIOMATE cited in paragraph 32 above,
paragraph 72).

40 In that connection, the intervener’s arguintigat the list of goods submitted on 29 Noven#f¥4 ought not to
have been taken into consideration, since thecampldid not state that it was a translation ofcihreesponding entry
from the extract from the online register of thauidehes Patent- und Markenamt, is not convincieguse it does not
take account of the factual and procedural corextich that list was submitted. It must be painteit, as stated in
the first paragraph of the letter of 29 Novembeif8nclosing the translated list of the goods desigl by the earlier
mark, that that list was sent to OHIM in replyt®notification of 28 September 2004 inviting tipplacant to provide a
translation of the list. In addition, the use of tord ‘translation’ in the letter of 29 Novembed02 in order to
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designate the list of goods referred to in it lsave doubt that that list was in fact the trarmfaiinto the language of the
proceedings of the list in the extract from theirmkegister of the Deutsches Patent- und Markesainitted to
OHIM.

41  Inthe light of the foregoing, it must loeifid that although the Board of Appeal had availti# list of goods and
a graphic representation of the earlier markdtrdit, however, have evidence which could makeuthé fact that the
entries corresponding to the type of the earliekkraad its legal and procedural status had not vaeslated into the
language of the proceedings.

42  Against that background, it is appropriatexamine the essential nature of the untranstatetbs relating to the
type of the earlier mark and its legal and procaldstatus — in the extract from the online registethe Deutsches
Patent- und Markenamt — which the Board of Appea mot able to consider in the course of its aisalys

43  First, as regards the entry ‘Type of maitkiust be noted, first of all, that the applichas failed to adduce
evidence which substantiates its claim that thecatidn of the type of mark has no legal force ur@erman law
because the nature and the scope of the prote@omark depend on that mark’s graphic representat

44 Similarly, although the applicant seeksely on a new extract from the register of the Beluts Patent- und
Markenamt dated 29 October 2008 and on a copyeofdtjistration certificate for the earlier nationark together
with an English-language translation thereof, meoito prove that the indication of the type of kiaais no legal force
under German law, it is sufficient to note thats#documents, produced for the first time befageGburt, cannot be
taken into consideration. The purpose of actiorfisreghe General Court is to review the legalitydetisions of the
Boards of Appeal of OHIM for the purposes of Agi@3 of Regulation No 40/94 (now Article 65 of Riagjon No
207/2009), so it is not the Court’s function toiegwthe facts in the light of documents producedHe first time before
it. Accordingly, the abovementioned documents rhasexcluded, without it being necessary to askessprobative
value (Case T-346/@adass OHIM — LTJ Diffusion (ARTHUR ET FELICIE}005] ECR 11-4891, paragraph 19).

45  In addition, contrary to what the applicelatms, the indication of the type of the earlieark is essential in order
to assess the scope of the protection of the ieaniiek on which opposition proceedings under Aeti8(1)(b) of
Regulation No 40/94 are based.

46  Although that regulation does not diffelant between the various types of marks when thisfinctiveness is
being assessed (see, to that effect, Joined Cas8®Tto C-55/0Linde and Other$2003] ECR [-3161, paragraph

48), the fact remains that the type of mark isciofain such an assessment, since distinctivenegspnove more
difficult to establish depending on whether a thiieensional or a figurative mark is involved.

47  Thus, a mark with a highly distinctive dwer enjoys more extensive protection than a maditk a less
distinctive character (order of 27 April 2006 ins€aC-235/05 R’'Oréal v OHIM, not published in the ECR, paragraph

36). Where the earlier mark consists of the shapteeqgoroduct itself, it will be less easy to efishibdistinctiveness in
relation to that mark than where the earlier mar figurative trade mark, since in the latter cagms or logos may
contribute to a greater or lesser extent in estaiht) the distinctiveness necessary for the puspafsessessing whether
there is a likelihood of confusion within the meanof Article 8(1)(b) of Regulation No 40/94 (stethat effectLinde
and Otherscited in paragraph 46 above, paragraph 48).

48 In the present case, it is apparent frangtiaphic representation submitted by the applioar29 November
2004 that the earlier mark is represented by a sttiieh is, moreover, one of the goods in resplahih registration
was sought, namely, goods in Class 25. Thus, vtherearlier mark consists of the shape of the jtathelf, it will be

necessary to take into consideration the shagegfroduct as a whole in order to assess the niskisctiveness. On
the other hand, where the earlier mark is a figggahark, even if the overall impression has tdaken into account,
any graphic elements present are likely to assugneater or lesser importance in the assessméme dfstinctiveness
of that mark. It follows from this that, if the &ar mark is a three-dimensional mark, it may benfb to be less
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distinctive and, therefore, enjoy a more limitedtection than that likely to be afforded to a fagfive mark.

49  Accordingly, in the circumstances of thesent case, in which it is not possiblpriori to deduce the type of the
earlier mark at issue from the graphic represemntathe indication of the type of mark was of vitaportance in the
context of the opposition proceedings, and it waghe applicant to communicate that indicatio®tdlM so that the
latter could ascertain the scope of the mark’septimn. In that connection, the Court cannot drayiaference from
the fact that, in its letter of 29 November 200 applicant used the expression ‘the earlier .iomait figurative
marks’ in a general fashion, without further exgléom, to allude to the earlier national marks a$ale.

50 Second, as regards the entry ‘Legal/praeédiatus’ for the earlier mark, it should be ddteat, in paragraph 43
of the contested decision, the Board of Appealdoumvithout being challenged on that point by thdips — that that
expression related to the legal validity of thatkvand to whether there are procedures pendingwrhight affect that
validity. In addition, it is clear from the OHIM glance annexed to OHIM's letter to the applicanb danuary 2005
that the indication of the legal status of theiearark concerned covers circumstances such aztiesval of the
earlier mark or the existence of actions pending.

51 Asis clear from the case-law referrechtparagraph 31 above, it is for the opposing garprove, inter alia, the
validity of the earlier mark on which the oppositis based. This is justified by the fact thatdhsessment of a relative
ground for refusal for the purpose of Article 8())¢r Article 8(5) of Regulation No 40/94 presupgmthe coexistence
of marks for a certain period and that OHIM mustréfore, be in a position to ascertain with sigffic certainty the
validity of the earlier mark. Since the validitytbE earlier mark may be affected by certain cistances such as, inter
alia, the existence before the national authoritfespposition proceedings against that mark, ek ptoceedings may
result in a retroactive declaration of invaliditf/tbe earlier mark, it is for the opposing partyiethseeks to base its
opposition on such a mark to inform OHIM of anyuamstances which may affect the mark’s validity.

52  Thus, contrary to the applicant's contenttbe indicators of the legal status and, in galer, of the existence of
opposition proceedings brought against the eamigrk are essential components in opposition pravgedefore
OHIM.

53 The Court must also reject the applicaatument that OHIM was entitled, on the basis efjtidgment in
ATOMIC BLITZ cited in paragraph 31 above, to infer from thie déregistration and date of publication of thdier
mark that that mark was valid. KTOMIC BLITZ the General Court held that OHIM was able tordates, on the
basis of the registration dates in the extracts ftoe Austrian Patent Office and from the fact that box marked
‘expired on’ was empty, the date on which the mtata of the earlier marks at issue ended andcénagin of those
marks were valid. In the present case, for theoresaset out in paragraphs 51 and 52 above, tretregigin dates of the
earlier mark in question, on the original certif&adid not enable the validity of that mark to determined with
sufficient certainty. It should also be noted that certificate contains German-language terma/fiich no translation
into the language of the proceedings was submitethat the dates on the registration certifiaagenot sufficient by
themselves to prove that the mark in questionlid.va

54 It follows that, contrary to what the apgiit asserts, the validity of an earlier mark matysmply be inferred
from the reference to that mark’'s date of regisinatbut, on the contrary, requires that detailsao§ opposition
proceedings brought against it be set out.

55 In the light of the foregoing, and everas, the applicant submits, the Board of Appealdemecriticising the
applicant’s failure to submit the description af éarlier mark No 39 950 559, the fact remains thahe absence of
indications of the type and legal and procedustlistof that mark — which are essential — the Boawjppeal was
correct to find, in paragraph 46 of the contestetigibn, that it was impossible to ascertain thellstatus, the nature
and the actual scope of the protection of that isagkjistration.

56 In addition, the applicant cannot mainthat the requirement to file a translation of thiglence submitted to
OHIM is justified by the need to observe the ppteibf the right to be heard and to ensure equaflilyms between the
parties, while also arguing that, in the circumstsnof the present case, those objectives werevachsince the
intervener did not at any stage complain that itldaot understand which type of mark was involeed itself
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submitted additional evidence of the earlier mankadidity — such as an extract from that mark'siinational
registration — to the Board of Appeal, therebygating that it had no doubts as to the mark’s iglid

57  First, as OHIM correctly points out, infleading filed with the Board of Appeal on 30 J2007, the intervener
referred to the applicant’s earlier mark as a &tjue mark, whereas, according to the extract ftwronline register of
the Deutsches Patent- und Markenamt, the markfactran ‘other type of mark’ (‘sonstige Markenfdyntt follows
from this that, contrary to the applicant’s clathe intervener had been misled as to the typesaddilier mark because
that entry had not been translated into the lareyo&the proceedings.

58 Next, the extract from the earlier marktginational registration, annexed to the pleafiied with the Board of

Appeal on 30 July 2007 by the intervener, doesantain any information relating either to the ns&utigpe or to its

legal and procedural status. The submission ofdksiaict does not therefore prove that the intemvérad in fact

acquainted itself with that information. In additj@ven if, as the applicant maintains, the exfraat the international

registration may prove that the German mark aeissuegistered and valid, the fact remains thiatesthe extract
contains no information relating to the type of thark or its legal and procedural status, its sabiom cannot dispel
the doubts caused by the lack of translation dfitfiarmation in the extract from the online regisbf the Deutsches
Patent- und Markenamt.

59 Lastly, as OHIM correctly observes, nowtdicethe intervener accept that it was unnecegeargnslate all the
information from the extract from the online regisbf the Deutsches Patent- und Markenamt. Ondhgagy, in its
observations of 5 September 2005, it expresslgdstdiat it could not ascertain the scope of prioteaif the earlier
marks.

60 Therefore, the lack of translation into ldmleguage of the proceedings of the entries caynelipg to the type of
the earlier mark and its legal and procedural statuthe extract from the online register of treu3ches Patent- und
Markenamt, and the lack of other evidence in thgard cannot be offset, for the purposes of sutistag the earlier
mark, by the intervener’s alleged comprehensighetlocuments in question.

61 As regards the applicant's arguments ngjat the earlier Board of Appeal decisions, thesist be rejected
since the legality of the decisions of Boards opédl is to be assessed solely on the basis of &eguNo 40/94, as
interpreted by the Courts of the European Uniod, raat on the basis of a previous decision-makiagtime of those
boards (Case T-106/reamservg OHIM (STREAMSERVHE2002] ECR 11-723, paragraph 66).

62  Consequently, the Board of Appeal was tightject the opposition on the ground that théeedrade mark
registration No 39 950 559 had not been propetbgtamtiated. The Board of Appeal did not therefofienge Rule
16(3), Rule 17(2) or Rule 20(2) of Regulation N6285.

63 It follows from the foregoing that the daglea raised must be rejected and, accordirgly the action must be
dismissed.

Codts

Under Article 87(2) of the Rules of Procedure & @eneral Court, the unsuccessful party is to dered to pay the
costs if they have been applied for in the sucakpsfty’s pleadings. Since the applicant has lo@snccessful, it must
be ordered to pay the costs incurred by OHIM anthbyintervener, in accordance with the forms deoisought by
those parties.

THE GENERAL COURT (Sixth Chamber)

hereby:

1. Dismissestheaction;
2. OrdersadidasAG to pay thecogs.
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Moavero Milanesi Wahl Soldevila Fragoso

Delivered in open court in Luxembourg on 29 Septno11.
[Signatures]
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