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“Rule B attachments”: the end of an era? 
 
By way of a recent judgment on the 16th October 2009, the New York Federal Court of Appeal has placed in doubt 

the future applicability of Rule B attachment orders. These orders are widely known even outside the United States, 

having been used for the last few years to target the electronic transfer of funds (EFTs) made by international 

operators where these have been processed by U.S. banks in their New York branches. 

The Rule B attachment is a pre-action remedy which allows a maritime claimant who is owed money to seize any of 

the debtor’s personal property (material or immaterial) found within the jurisdiction in which the remedy is sought, 

as long as the following grounds are satisfied: (1) the cause of action arises within the court's admiralty and maritime 

jurisdiction; (2) the defendant "cannot be found" within the district, meaning, cannot be served with service of 

process within the district where the Rule B attachment is being sought, or is not subject to personal jurisdiction; and 

(3) the defendant has, or shortly will have, assets within the district. 

In 2002, in the case of Winter Storm Shipping Ltd v. TPI, 310 F.3d 263, 278 (2d Cir. 2002), the Federal Court of 

Appeals, applying federal law, decided that EFTs processed by a banking intermediary based within the jurisdiction 

of the Court, constituted “property” of the defendant, and was therefore subject to Rule B attachments, in cases 

where either the defendant made the payment or was the beneficiary of it. 

Since then, given that the majority of EFTs made in Dollars were processed by branches within the  Southern 

District of New York (SDNY), this pre-action measure has been widely used to obtain, for example, a guarantee in 

relation to maritime claims, especially when the claim has been made in other jurisdictions. Since 2008, as the 

international economic crisis has worsened, the lower courts of the SDNY have been literally inundated with 

applications. 

Gradually, this has had a knock on effect on the New York banks which claim that as a consequence of the constant 

flow of applications for, and service of, Rule B attachment orders on EFTs, they have been unable to guarantee the 

normal operation of electronic transfers and other services to their clients. 

The Dollar as the currency of choice for international electronic transactions is also in jeopardy. Indeed, the use of 

Euros in electronic transactions is ever more frequent in order to avoid the risk of being caught out by Rule B 

attachments. 

It is against this background, that the Federal Court of Appeals on the 16th of October 2009, dramatically overruled 

the decision in Winter Storm when deciding the appeal in the case of The Shipping Corporation of India Ltd v. 

Jaldhi Overseas Pte Ltd. 

The Federal Court in this case decided that the only law applicable to the issue of whether Rule B attachments can be 

made on EFTs processed by New York banks, is New York State law, which clearly prohibits their use. The Court 

found that Federal law had been applied in the Winter Storm case because of an erroneous reliance by the judges in 

that case, on the precedent of Deccarret, (6 F.3d 37). 

The Federal Court failed to consider, as it could have done, the impact its judgment would have on the hundreds of 

Rule B attachments already in place with the banks, and therefore, it may be that the Federal Court will be required 

to reconsider or clarify the status of those attachments. Further, the decision can still be appealed to the U.S. 

Supreme Court. 

The knee-jerk reaction of some U.S. lawyers to this judgment is to advise that following the judgment a creditor 

cannot use Rule B attachments to freeze EFTs in Dollars in transit and that from now on, this remedy will only be 

effective if the defendant has an account with a New York bank. 

Some U.S. lawyers also believe that the judgment has retroactive applicability, as it refers to “existing attachments”, 

and that even if this is not the case, the Court will deal differently with creditors who applied for attachment orders 

before the 16th of October, and those who applied subsequently. 

Indeed, some SDNY’s judges have already revoked existing Rule B attachments and dismissed new applications on 

the basis that they consider the judgment to apply retroactively. A couple of banks have also stated that they will 

refuse service of attachment orders irrespective of whether or not they were signed prior to the 16th of October. 
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The judgment may also have a similar effect where an attachment order was subsequently substituted by a bank 

guarantee, an escrow agreement or by any agreement of a similar nature.  This may not be the case where Rule B 

attachments have been substituted by a contract, although even in such cases, there may be scope for challenging 

such agreements , if, in the contract itself, there is express reference to Rule B attachments. 

Rule B attachments will still be effective against debtors who are not present within the jurisdiction but own assets 

within it (for example, bank accounts, real estate, etc) so it will still be possible to apply, for example, to seize bunker 

on ships as security for charterers’ credits. Rule B attachments will also still be available for cargo or for ships. 

Debtors will probably have an easier life if their only connection with the jurisdiction of the SDNY is an EFT 

processed through local New York banks. Creditors will have to come to terms with losing what had become an 

extremely valuable “default” remedy,  which in recent years has decided the fate of many operators. 

We thank Mr Simone Centola, solicitor of Morgans in London and avv. Giuseppe De Santo of Studio Legale Lauro 

in Naples for their contribution to this article. This article is based on information received by U.S. lawyers at the 

time of publishing and does not constitute legal advice.  
 

 

 


